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DR M CHAEL DI AMOND: | would now like to introduce Alison
Reid, a medical graduate fromthe University of Tasmani a.

Ali son has had a distinguished career as a senior nedical
adm ni strator and has managed conplex and difficult
teachi ng hospital environments, where “prinma donnas” and
all sorts of “special people” like to run their own race.
She has seen her fair share of the problens of fitness to
practise. She has worked and is currently working
internationally in a nunber of arenas and for various
consul ting bodies. From 2000 until 2010 Alison was the
Medi cal Director at the New South Wal es Medi cal Board and
then the New South Wal es Medical Council. In that role
she was instrunental in bringing into practise the
performance | egislation that was enacted during that
period, the inpairnent prograns and al so adm nistering

t he nedi cal aspects of the conduct program

| amsure Alison will have many interesting and
informative things to say about our topic this evening,
so Alison, over to you

DR ALI SON REI D: Thank you M chael .

This is the third time | have spoken to this group and |
think it has been at about five yearly intervals. You
shoul d be aware that in five years” tinme | very much hope
to be retired and you will need to invite sonebody el se.

Fitness to practise is a termthat is bandied around in
regulatory circles. It neans different things to
different people at different tines but for me, fitness
to practise is a framework for all regul atory deci sion-
making. It enables us to ask what is really a sinple
guestion: “Is a doctor fit to practise” or alternatively,
“what does the doctor need to do to be fit to practise?”
It can be applied to every aspect of regulation and we
know what these aspects are. It is about registration -
the initial decision to register a doctor; about dealing
with conpl ai nts; about performance matters; about health
matters and about serious conduct and disciplinary

i Ssues.

I f you think about the application of fitness to practise
inthat initial decision to register a doctor, it is not
just a question of whether a doctor has a recognised
qualification — that is the easy part. That said, in
relation to international nedical graduates it can be a
bit tricky, because what is a recognised qualification?
That is sonething that is being grappled with at an
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international |level by trying to define the nmedica
courses that in fact produce graduates that are fit to
practise. However in addition to the qualification
guestion there are many other things that need to be
considered in that initial decision to register. It is
about the doctor’s health, about their professional
conduct, for exanple, whether they have had any crim nal
convictions and their history with other regul ators.

The nost obvious application of fitness to practise in
regulation is in conplaints managenent. Does a series of
conplaints or indeed a single conplaint, indicate that

t he doctor has deficient know edge, deficient skills,
suspect professionalismor ethics. Performnce assessnent
has grown out of the fitness to practise nodel, as has
been nentioned and the | aw now provides for a non-
disciplinary program where concerns about a doctor’s
fitness to practise can be explored with a view to
remedi ati ng deficiencies and keeping the doctor in
practice if it is safe to do so.

However tonight, | want to concentrate on two particul ar
aspects of fitness to practise. The first is about re-
val i dation or mai ntenance of conpetence and the second is
about the application of fitness to practise principles
in disciplinary proceedings. The latter is not an arena
in which you tend to hear the |anguage of fitness to
practise, that, at the nonent seens to be limted to
matters of professional performance and health or
inmpairnment. | want to propose a way, perhaps, that
fitness to practise is relevant in the disciplinary arena
as wel | .

Firstly re-validation, a termthat causes nost doctors to
bl anch and go a little bit shaky in the knees. It is a
termcoined by Sir Cyril Chantler, an ex-president of the
General Medical Council in the UK However | heard
recently that Sir Cyril now vehenently regrets coining
the termand may al so regret a nunber of iterations of

t he nodel that has been tried in the UK

Re-validation is really neant to denonstrate to a

regul ator and to the community that doctors continue to
be fit to practise throughout their career and that is
its sinple objective. | believe there is general
agreenent that doctors cannot rest on their laurels and
rely on their initial qualification for the rest of their
career. They have to do nore than that.
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The current buzz concept is that doctors have to maintain
their EPAs. Does anyone know what an EPA is? That don’t
just indicates we are all generation X or |ower. EPAs are
Entrust abl e Professional Activities, and you heard it
here first. EPAs are essentially a set of skills that a
doctor requires to be a doctor. At the point of the
doctor |earning an EPA, which may be a procedural skil

or asinple skill like taking a patient history, there is
a learning curve and there is a point at which that

| earning curve hits a performance |evel which is safe and
acceptable. Then hopefully, they exceed that |evel and
excel in that aspect of practice.

The reality is that that curve is not necessarily
mai nt ai ned at that acceptable level. It may well start
to drop away and decline until it hits that acceptable

| evel on the way down and in fact fall belowit. W
recogni se that this happens for a whol e range of reasons.
It may be because a doctor is no longer using that skill.
For exanpl e they m ght have been an orthopaedi c trainee
and learnt to do all the general orthopaedi c procedures
but very early in their career decided that they would
“do knees” and becone a knee specialist. As a result,
their EPAs in many other aspects of orthopaedic practice
may well start to decline. Qther issues that can cause
decline in the quality of practice skills are things |ike
health and cognitive inpairnent the latter of which is a
significant issue for regulators worl dw de.

Most doctors do the right thing without being forced to
and many doctors resent the inposition of a conplicated
re-validation program The sacred di scourse about re-
validation is that it is about quality inprovenent for
everybody. The profane discourse is that it is about
finding bad apples and either requiring themto inprove
or revoking or anending their registration if they do
not. Most regulators will admt, at |east privately, that
re-validation or their attenpts at re-validation are in
fact about both. It is about a rising tide that raises
all boats. However it is also about finding bad apples.

Many nodel s of re-validation exist throughout the world
but as Hel en has nentioned, the CGeneral Medical Counci
has really led the way. | sonetinmes feel it has |ed us
off into the abyss, but none the less it is the Ceneral
Medi cal Council s nodel that has received the nost
attention. Its nodel requires a nunber of conponents
whi ch is reasonabl e because any attenpt to assess

per formance needs to be |l ooked at it froma variety of
perspectives to arrive at a valid answer. So the GVC
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nodel requires an annual enployer-|ed performance
appraisal with a portfolio of experience to be submtted
whi ch shows all the CPD activities that the doctor has
undert aken, self-evaluation, and a 360 degree eval uation
by col |l eagues and patients. It is enornmously tine
consum ng and | abour intensive. Further it is inmediately
apparent that the GMC nodel is not applicable in places
such as Australia where the majority of doctors are not
enpl oyees. You cannot rely on an enpl oyer-1|ed apprai sal
system when nost doctors are not enployees, many work in
the private sector and nmany are in solo practi se.

The GMC nodel is under review at the nonent by Professor
Julian Archer, with whom | have net on a nunber of
occasions recently and whom | have questioned about the
terms of reference for that review It seened to ne that
it was nmuch nore about process than outcones. At a
conference | ast year about re-validation he said that
very few doctors in the UK were coming to their attention
as being problematic considering the nunber that are
covered by the process. So | asked the question whet her
t hose doctors that are falling out of the re-validation
program the “bad apples”, are the sane bad appl es that
are known to the Council for other reasons, such as

t hrough the conplaints process. H's response was that
woul d have been a really good question to |look at. This
confirmed ny inpression that what they are really | ooking
at is the process rather than the outcones. As far as |
can see, at this tine there is no really good evidence
that the highly conplex and expensive re-validation
programis actually achieving what it sets out to

achi eve; nanely to improve everybody’s performance and to
identify people who are falling short.

Everyone is struggling to produce evidence for the val ue
of mai ntenance of conpetence prograns or re-validation.
Last year the International Society of Medical Regul atory
Aut horities held a synmposiumon re-validation. For nme the
si ngl e nost conpelling nessage fromthat neeting was the
fact that after all this time there was still no good
evidence of its value and there is a sense of panic in
the re-validation community now to try to produce that

evi dence because people are starting to drift away from
their belief in the re-validation system Two smnall
Canadi an provinces have dropped their re-validation
prograns because of |ack of evidence and because of the
expense of those prograns. The rest of the Canadi an

provi nces remai n sonewhat evangelical, | have to say.
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For ny noney, the New Zeal and system has consi derabl e

merit. It requires doctors to be linked to an accredited
coll ege CPD programand if they neet the coll ege
requi renents then the Medical Council is satisfied. It is

as sinple as that. O course the key is that it has to be
an accredited program You have to have confidence that
the programthat they are involved with is in fact a
reasonabl e program This |eaves only a handful of doctors
who are outside the college system and the New Zeal and
Medi cal Council has devel oped sone innovative ways of
dealing with these doctors and giving them access.

In my view, Australia is in fact in a very good position.
We have the benefit of observing re-validation prograns

el sewhere and the evidence, or the |lack of evidence.
Neverthel ess, there is no doubt that there are political
and soci etal demands for AHPRA to do sonething about re-
validation and | amsure that there will be devel opnents
in this regard. However | am confident that the approach
wi |l be measured and sensible as we wll learn a lot from
t he experience of other jurisdictions.

Peopl e often tal k about the aviation industry, and ask
why we cannot learn fromit. Personally | ambored with
avi ation, but here | amtal king about it. It seenms to ne
that the problemis that medical practise is so diverse
and so conplex, with so many vari abl es, whereas it is
relatively easy to put a pilot in a sinulator and
sinmulate for themtake-off and | anding and the relatively
smal | range of things that might happen in an aircraft. |
concede this mght be naive of ne. It is al nbst

i npossible to do that in a nedical practice setting.

What are the paraneters that you would be testing a
person for?

| agree Helen is absolutely right in saying that, as an
adjunct to that requirenent for CPD, we need to find ways
to access the data that is avail able because | think
there are markers of poor performance in that data. CQur

difficulty is to get access to data. | believe that there
are sonme very conpelling prescribing markers, for
exanple. In general practice there are sone sets of

prescri bing data that woul d give us good information
about the quality of practice. Access to this would allow
the regulator to have a nore targeted approach rather
than trying to apply a systemto everyone.

At a conference | attended | ast week, a geriatrician told
us that there is a nove, certainly in New South Wl es,
but perhaps Australia-wi de, for all hospital inpatients
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over 65 years to have a sinple screening test for
cognitive inmpairnment. This is because it is now well -
docunented that patients with cognitive inpairnment do
badly as inpatients. They have nmuch poorer health

out cones, regardless of their reason for presentation,
than uninpaired individuals. It occurs to nme that perhaps
we should do cognitive testing for all doctors over 65
years as well. This may be slightly controversial and
that mlestone is actually not that far away for ne

ei t her.

Moving on fromre-validation | would |ike to tal k about
the application of fitness to practise principles to

di sciplinary decisions. This is nore in the real m of
personal reflection. It is really focusing down on that
regul atory function of hearings in the Medical Tribunal
or Professional Standards Commttee in relation to
serious matter of professional conduct. | have sat on a
nunber of Medical Tribunals recently and | have been
reflecting about how fitness to practise principles or
framework could be applied to cases where a doctor is
suspended or where their registration is revoked.

We al ways tal k about regul ation as being a protective
jurisdiction and to a large extent that is true, although
| amsure it feels punitive to the doctors that are

i nvol ved. Mdst actions arising out of disciplinary

heari ngs are about restrictions and structures that
enabl e a doctor to practise safely and therefore protect
the public, and that is definitely about fitness to
practi se.

However it is sonetines necessary to put a doctor *“on the
bench” - not the judicial bench but the other one -

ei ther because their clinical performance is so bad or
because there has been a serious breach of professional
standards, such as having sex with patients. In these
cases, there is often a long review period so that the
doctor’s registration is suspended or revoked and then
there is a defined period during which the doctor cannot
seek restoration to the register. Long review periods,
can be as nuch as 10 years. They send a very strong
message to the public about maintaining the integrity of
the profession and there is clearly a deterrent effect

t here.

But what about the | ess egregi ous cases where a tribunal
m ght be thinking about putting a doctor “on the bench”
for one year or two years, not five years or 10 years?
How does it nmake that decision about what is an
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appropriate period of tinme? Section 149C(7) of the

Heal th Practitioner Regul ation National Law does not give
any assistance in answering that question, so what is the
basis for that decision?

There was a very interesting decision in the Court of
Appeal in Lee v The Health Care Conpl aints Conm ssion in
2012. It was an appeal against the |length of the non-
revi ew peri od.

In that decision it says:

“Comparison with the outcone of earlier cases may be
useful if those earlier cases show sone discernible
range or pattern. Such a range or pattern even when
di scerni bl e cannot be regarded as a precedent

i ndicating what is correct. The range or pattern
is, at best, a reflection of the accunul ated
experience and wi sdom of decision-nmakers. The range
or pattern wll potentially be of value only if it
is possible to gather fromit an appreciation of
some unifying principle.

Si nce the predom nant consideration is the
protection of the public, a decision can only be
made by reference to the facts of the particul ar
case and by considering what nmeasures are needed to
ensure that the future behaviour of the particular
practitioner is shaped in a way that is consistent
with that protection.”

To me, the last of those points supports the fitness to
practi se approach, although it does not use “fitness to
practise” terminology. I will read it again:

“A decision can only be made by reference to the
facts of the particular case and by consi deri ng what
neasures are needed to ensure that the future

behavi our of the particular practitioner is shaped
in a way that i1s consistent with that protection.”

Fitness to practise, to ne, is a useful decision-nmaking
framework in cases where it is anticipated that the
doctor can, at sonme stage, return to practice. Regardless
of what it is that they did that brought themto a
disciplinary hearing, it is anticipated that they wll be
able to return to practice at sone point. The worst case
is a long non-application period. That usually neans they
w Il never be able to return to work. Effectively it is a
backdoor way of renoving themfromthe register
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permanently, although we are always reluctant to say that
t hey can never cone back.

However in those | ess egregi ous cases | woul d suggest
that the decision on the length of the suspension or non-
application period can be hel ped by asking the question:

“How long will it take this doctor to be fit to practise
agai n?” The answer to the question depends on the nature
of the case - is it about their professional conduct,

their ethics, their nmental health, their clinical

knowl edge or their skills? Wat do they need to do to be
fit to practise again and how long will it take? How
long mght it take an unwell doctor to get the treatnent
they need to return to good health? How nuch psycho-
therapy m ght a doctor need to understand their

pr of essi onal behavi our and the error of their ways? I
think these questions are often inplicit in the decision-
maki ng process in Medical Tribunals, but in nmy view,
there is benefit in making themexplicit.

| recently sat on a sexual m sconduct case. The decision
has been handed down, and so | can say the nanme. It was
Dr Priyamanna, presided over by Boland J. In her office
after we had heard the case, we had exactly this
conversation: How long mght it take himto be fit to
practi se again? The Health Care Conpl ai nts Conm ssi on
had sought a review period of three to five years. The
practitioner’s barrister sought a period of 18 nonths and
as the Tribunal we had to nmake a decision about where we
t hought the review period should sit.

In her (our) decision Boland J wote:

“Doing the best we can on the evidence before us, we
are of the viewthat a period of twd years should

el apse before the practitioner nmay again apply for a
reinstatenment order. In determning this period we
find it is likely that in his present state of
uncertainty about his future the practitioner may
not be enotionally ready to take on board our
findings, address his |lack of appropriate clinical
skills, including communication with fermale patients
and to seek counselling.

Allowing a period of time for the practitioner to
reflect on these matters and then take renedi al
action, appears to us to require a period of not
less than two years.”
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If | may be so bold as to paraphrase that decision, we
decided that it would take two years for Dr Priyanmanna
to be fit to practise again. O course, it will then be
up to himto denonstrate that he has done everything
necessary when the re-application is heard. To ne, this
explicit consideration of the doctor’s fitness to
practi se placed the decision squarely in the real mof
protective action rather than punitive action and | felt
confortabl e that there was sound basis other than just
precedent for that decision.

So the title of our talk tonight is Fitness to Practise -
have we got the balance right? | do not know what the
answer is either. | think it is probably yes and no.

I think Australia’s registration processes and health
prograns and performance assessnent prograns are clearly
based on fitness to practise principles and | think the
bal ance is right in those areas. Re-validation is
probably a different matter. Until there is real
evidence that it does in fact nmake all doctors nore fit
to practise and identifies doctors that are not fit to
practise, we need to be really cautious about headi ng
into a conplex or expensive, and certainly divisive,
process.

As for our disciplinary processes, | think we could nmake
nore use of fitness to practise principles to explicitly
support our decisions rather than relying on historical
precedent. Fitness to practise is not just about the
soft options of health and performance. | think it is
equal ly applicable in disciplinary action. In ny view, it
woul d make our disciplinary decisions nore
under st andabl e, less arbitrary and certainly seem| ess
punitive than they nust currently seemto sone
practitioners.

| will leave it there. Thank you.
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