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DR M CHAEL DI AMOND: Thank you very nuch. In the style of
a true drama, we’re left with the question hanging and we
have as our next speaker Dr Peggy Dwyer who has a history
in her |aw career, being admtted as a | egal practitioner
in 1998 and going to the Bar in 2010.

She has a wi de ranging practice involving crim nal
matters, jury trials, contested hearings, appeals,
Children’s Court matters and Parole Board hearings and
al so assisting the coroner.

There is also a significant interest in medical |aw and
Dr Dwyer appears at disciplinary tribunals, nedica
tribunals and the Medical Council for both the
prosecution and def ence.

From 2005 to 2008 Dr Dwyer’s career was as the managing
crimnal |awer for the North Australian Abori ginal
Justice Agency and she appeared in jury trials in the
Northern Territory Suprenme Court and in appeals in the
Suprene Court and Court of Crim nal Appeal.

In 2000 Dr Dwer was awarded a doctorate fromthe

Uni versity of Edi nburgh. Her PhD focused on drug
trafficking, specifically the registration of synthetic
drugs of abuse and the pre-cursor chemicals used in their
manuf act ur e.

As an aside, Dr Dwyer has, as part of her career, served
as an associate to Justice Mchael Kirby in the High
Court of Australia in the md-nineties.

| wel come you to the Society to address us and |
understand that you are | ooking at the issues of
predi ction of hom cide, so we |ook forward to that, and
after that we’ll have questions from the floor.

DR PEGGY DWER  Thank you very nuch for having ne
tonight. | should start with a disclainer in relation to
the publicised unbrella title of the talks to be given by
Dr Large and nyself. The publicised title was Are
Catastrophes in Mental Health Foreseeable? |1°m sure that
all of us in this roomcan confidently foresee all sorts
of catastrophes in nental health that will keep sone of
us enpl oyed for many years to cone.

But what Dr Large and | are really addressing tonight
i nvol ves hopefully averting catastrophic outcones and it
does touch on foreseeability.
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We are both | ooking the rel evance of risk assessnents for
peopl e who are nmentally ill or nentally disordered; that
is assessing the risk that they will harmthensel ves or
others. So I’m looking at homicide in one case and goi ng
on to | ook at suicide in others.

I’m focusing on beyond the in-patient setting but then
will be directing sone questions to Dr Large about that
and ot her risk assessnents.

One of the great things about the Medico-Legal Soc is the
chance to chat anongst coll eagues, both | egal and

medi cal , usually over a glass of chanpagne at the City
Tats followng a talk such of this and the genesis for
this talk lies in a few gl asses of chanpagne sonme nonths
ago when | was privy to a debate involving psychiatrists
who take very different views about the rel evance and
reliability of risk assessnent.

Much of my work currently is as counsel assisting the
coroner or counsel appearing for parties in the Coroner’s
Court involving cases where nental health issues are the
focus, and the debate in the City Tats centred around the
fact that different experts have such different opinions
on critiquing the risk assessnent done by others that it
was possible to predict what those experts were going to
say in one case or another; and so the idea for this talk
was born, with the hope that we could get sone sort of
barney going at the end of this lecture.

My focus today, directed to both | awers and doctors, is
on practical exanples of how that debate plays out in a
court room

On the one side you’ve got a group of very prominent and
experienced psychiatrists, including Dr Large, who argue
that the type of tools for risk assessnment that are used
do not assist us to reliably predict risk of suicide or
sel f - harm

Anot her group of psychiatrists, equally em nent and
experienced, acknow edge that while risk assessnents may
be difficult and they’re certainly not foolproof, the
assessnment tools are a useful guide for practitioners.
That is, they’re a useful guide as red flags for nurses
or doctors conducting the assessnents to | ook out for.
They help to ensure that patients are provided with
appropriate care and they can be used as a neasure to
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determ ne whether or not the patient was provided with
appropriate care.

| plan to address you firstly on recent case exanpl es
from the Coroner’s Court where the psychiatric profession
has been divided about the significance of risk
assessnent in determ ning appropriate care, one hom cide
case and one suicide case, but the particul ar exanpl es
are not uni que.

Second, on recent case law in the civil jurisdiction, and
I’m going to finish with some questions for Dr Large iIn
an effort to try and get that barney going and to direct
the questions to Dr Large rather than nyself.

The first case involves the tragic deaths of Chloe and

Ni chol as Waterlow. Antony Waterl ow had been unwell for a
about a decade before he stabbed to death his father and
his sister.

Over a period of tinme Antony’s father, sister and others
had told his treating psychiatrist that they were
frightened of Antony and that he had threatened to stab
them Antony never agreed to voluntary treatnment and he
was never detained involuntarily and he was never

nmedi cat ed.

I’m going to cut these facts very short so that | can get
t hrough a package of cases, so | nmean no disrespect to
his treating doctors if | rapidly sunmarise their care.
Qoviously it was nmuch nore detailed than | am about to
sunmari se.

By | ate 2004 Antony’s behaviour became more violent and
nore bizarre. He was arrested and charged with two
counts of malicious damage in circunstances where he was
acting erratically and he was intoxicated. He also

cl ai med that nei ghbours were runni ng cabl es above him
tal ki ng about him blow ng snoke into his room filmng
hi mand the classic synptons of psychoses.

In the years that followed there were nunerous instances
like that that made it obvious to friends and famly that
he was psychotic. They included instances directed
towards not just his sister and father, who were the
targets of that aggression, but also a very caring

fl at mate who had been very patient because she | oved him
but he had threatened her wwth a | arge kitchen knife and
made threats towards nei ghbours.
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Al of that was comunicated to the treating doctor over
a period of tine, but Antony appeared to be quite a

begui ling patient and so he could present, in spite of
what was being told to the treating psychiatrist by
famly and friends, as being able to pass off sonme of his
erratic behaviour on intoxication.

I n Novenber 2006 there was a clear deterioration in

Ant ony”’s behaviour. There were threats of violence to
famly and friends. He saw his psychiatrist on five
occasions in Novenber, three occasions in Decenber. He
was no longer able to live with his very caring flatmate.

On 4 January 2007 the psychiatrist was sufficiently
concerned about it to seek a second opinion fromtwo very
experienced psychiatrists, one of whomsaid - I°m
summarising - that the risk of himharm ng other people
was so significant that he nust be detai ned under

provi sions of the Mental Health Act, because this was
effectively first episode psychoses, given that he had
not been treated for the psychoses previously.

The ot her advised that he should not be detained unless
there was an immedi ate threat to the patient. No doubt
there was sone debate about the neaning of the Mental
Heal th Act and the provisions that suggest that require
you cannot detain sonmebody in hospital if there is

anot her treatnent avail abl e.

So it was that on 4 January 2007 the treatnment plan for
Antony was that he be treated within the community,
encouraged to take his nedication but not forcibly
det ai ned.

Ant ony subsequently noved away, he had brief interactions
with the psychiatric community but because he noved into
anot her area, they were unfamliar with his history. In
2009 then he went on to kill his sister and father.

| ssues in the inquest focused on whether or not Antony
shoul d have been subject to conpul sory treatnment first by
i nvoluntary detention. That necessarily involved again a
review of the Mental Health Act 2007.

Section 19 of that Act, like its predecessor in 1990,
which 1711 come to In discussing another case, provides
of course that Antony coul d not have been detained if
there was anot her appropriate neans for dealing with him
and that’s where the risk assessment came in.
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The psychiatri st who had been treating himhad determ ned
that the risk could be nanaged in the comunity.

The expert evidence was divided. Three very senior

consul tant psychiatrists were called to give evidence -
Dr Mchael Guiffrida, Dr Christopher Ryan and Dr Ant hony
Sanuel s. The evidence of two of those psychiatrists was
that clinical decisions made were not unreasonable in the
ci rcunst ances but one of those experts cane to a

di fferent decision and thought that the risk assessnent
commanded that Antony be involuntarily detained for a
period of time so that he could be treated.

One thing that was particularly interesting in the debate
that took place during the hot tub with experts was

whet her or not we should nove away fromthis nodel of

ri sk assessnent in order to determ ne whether sonebody
shoul d be involuntarily detained.

Dr Chris Ryan argued that we should nove away fromri sk
assessnment. W should instead nove to determ ning
capacity so that where sonebody | acked capacity, as
Antony did, then treatnment could be commenced w thout his
consent and shoul d have been in that case.

The coroner was reluctant to criticise the experienced
and no doubt caring practitioners actually involved in
Antony”s care but he did make recommendations that were
focused on ensuring somebody In Antony’s position would
get care, conpulsory care, in the future.

He did not think that he was sufficiently qualified to
resol ve the debate about whet her we should npbve towards a
capacity type nodel

| cone to a different sort of inquest, into the death of

Vanessa McDonal d which was held in 2012. M MDonal d was
37 when she died after being struck by a train in Sydney.
She had no significant history of depression but she was

suffering fromsevere postnatal depression follow ng the
birth of her child.

On 27 April 2010 she told her partner she had thoughts of
self-harm He took her to hospital. She was assessed as
being of lowrisk of self-harmor suicide. She was

rel eased but re-admtted the foll ow ng day when she
followed all the Serepax that had been given to her to
hel p her to sl eep.
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Once admtted she was subject to a conprehensive nental
heal th assessnment by a psychiatrist and admtted to the
M ssenden unit, determned to be at high risk of self-
harm or sui ci de.

She was subject to two hourly observations. Over the
course of the next two weeks the | evel of supervision was
made nore lax - 1 don”t mean any criticism by that. She
was then subject to daily supervision but not on an
hourly basi s.

On 13 and 14 May she was permtted to go on unsupervised
| eave. On 13 May when she cane back she told the nurse
about dark thoughts to end it all, to end her life and
that she was feeling burdened. She’d earlier noted that
one of the methods she’d thought about if she ended her
life, was to put her head on the train tracks and that
there were trains that ran by her house.

On 14 May she was all owed out on |leave. Not all of those
risk factors - Dr Large m ght disagree with ne - were
comuni cated to the nurse who cane on duty and Ms
McDonal d took her own life.

Because there had been a failure to hand over a key piece
of information about Ms McDonald’s dark thoughts while

she was out on | eave on the 13th, the coroner found that a
cl ear warni ng about her risk of suicide went unheeded and
there was a failure to pay proper attention to that risk.

The Area Health District inpressed the coroner by
referring to a nunber of reforns that had been introduced
t hat now focused nore on risk. They included the NSW
Heal th between the flags initiative for detecting and
managi ng a nedically deteriorating patient.

I wasn’t 1nvolved in the civil claim that followed, but a
very successful civil claim followed in Ms McDonald’s
case on behal f of her famly.

I1’m about to go on to talk about two cases involving case
law outside the coronial jurisdiction. But what we don’t
see in the case lawis a significant nunber of cases that
are settled following the coronial jurisdiction, which of
course causes sone concern to the psychiatrists and
doctors or may cause sone concern to the psychiatrists
and doctors giving evidence in the coronial proceedings.
There may be perceived to be a tension between the
coronial jurisdiction, which encourages open discl osure
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and a civil jurisdiction where it may be difficult to do
that if you know the civil jurisdiction follows.

The Hi gh Court grappled with risk assessnent in Hunter
and New Engl and Local Health District v McKenna. That
case involved Phillip Pettigrove who suffered from
paranoi d schi zophrenia for nore than 20 years and had
treatnment in the conmunity in Victoria. He had at |east
one episode in 2001 which required himto be admtted to
a psychiatric unit, but he had no history of commtting

t hreat eni ng vi ol ence against others and a limted history
of attenpting self-harm

In 2003 he travelled to New South Wal es and net up with
an old friend. He then becane nentally unwell in such a
way that it was obvious to the friend and he was admtted
to Taree Hospital

He was adm tted overni ght but release the next day so he
could go with his friend back to Victoria to receive
treatnent in the community. |In the course of the journey
back to Victoria, M Pettigrove strangled and killed M
Rose. He said in his intervieww th police that he had
acted on inpul se out of a desire for revenge because he
was suffering froma psychosis that he had been attacked
by M Rose in a previous life.

The not her and sisters of M Rose sued the Health
District claimng that it had breached a duty of care
towards themas the relatives of M Rose in failing to
detain him and allowing him to be released in Mr Rose’s
car.

In brief, the plaintiff’s lost at first instance in front
of a single judge of the District Court, won on appeal to
the Suprene Court and | ost again when the matter went to
the Hi gh Court.

The rel atives argued that M Pettigrove should not have
been allowed to | eave the hospital, or at least not in

t he conpany of M Rose, because there was an obvious risk
that he would do physical injury to M Rose and they

all eged that the doctor and the hospital did not act with
reasonabl e care and skill in deciding that M Pettigrove
could |l eave the hospital and travel to Victoria with M
Rose.

In the High Court the parties were asked to address only
in relation to whether or not the Area Health District
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owed a duty of care to relatives, because if not, other
guestions fell away.

The Hi gh Court held there was no comon | aw duty owed to
the relatives of M Rose because the provisions of the
Mental Health Act identifying the matters to which
doctors and hospitals are required to have regard in
exercising or not exercising their powers, were
inconsistent wwth the duty to the relatives, and that
conmes back to the provisions already discussed, that
doctors cannot detain patients in hospital if they
consider that there are any other reasonable alternatives
avai | abl e.

That was inconsistent with a consideration of matters
related to relatives of those who m ght go on to be
har ned.

The Hi gh Court appears to have been conscious of a flood
gates argunent or an argunent in relation to the scope of
claims that mght follow They said that if a personis

mentally ill, the risk that they would act irrationally
is often not insignificant, far-fetched or fanciful, so
therefore it will be foreseeable in sonme cases, perhaps

many, the reasonable person, as in the reasonabl e doctor
who is responsible for the risk assessnent, m ght behave
by continuing to detain the patient for as long as he or

she remains nentally ill, avoiding the possibility that
risk to others may eventuate and that’s not what the
Mental Health Act requires. It focuses on the m nimm

interference with the liberty of the person.

The final case is Smth v Pennington, which is relatively
hot off the press, having been decided on 28 August 2015.
The Local Health District was successful in defending a
claimthat it was negligent in allow ng an involuntary
heal th patient four hours of |eave, during which tine he
went on to harm hinsel f.

The plaintiff argued that he should not have been granted
| eave fromthe nmental health unit and had he remained in
the facility, he would not have attenpted to harm hinsel f
- sonmething that Dr Large may wel |l disagree with

But in the end, the Court found that the decision to
grant |eave could not be criticised, it was not
unreasonable because iIn the plaintiff’s case It was a
wel | -recogni sed and appropriate therapeutic neasure to
assist the patient’s recovery.
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| conme now, knowing that | need to |eave tine for
guestions, to questions specifically directed at Dr
Large, know ng that he does not think that there is much
value in risk assessnents, at least in the in-patient
setting.

In spite of infallibility of risk assessnent, it
certainly appears from the cases 1’ve outlined in the
coronial jurisdiction and in the civil jurisdiction, that
it wll be relevant to courts who are review ng the
standard of care.

The risk assessnent tools that are used in hospitals and
then scrutinised in courts, do set out a nunber of risk
factors that are to be taken into account by doctors and
nurses conducting risk assessnents.

Courts scrutinise those, at least in the coronial
jurisdiction, to determine (a) if those risk assessnent
tools are conpleted and (b) if the risk is | ow risk,
what’s the justification for that?

The criterion in the Mental Health Act 2007 appears to ne
toinvite a risk assessnent to determne if involuntary
detention can be justified.

Dr Large tal ks about a universal standard of care. The
guestions 1 have for him are: Accepting that 1t’s not
al ways possible for the nedical profession to accurately
assess the risk that patients will suicide, self-harmor
cause harmto others, are risk assessnent tools still

hel pful and appropriate, at |east outside the in-patient
setting? |If not, in developing a universal standard of
care, what neasures are appropriate?

Is it ever reasonable for courts to judge a patient’s
standard of care by reviewing the risk assessnent that
has been done?

IT we can”t rely on risk assessnent, how do we neasure
the standard of care, because | awers are always going to
want to be able to have a way in which they can do that
in order to hold those who operate in our hospitals under
such stressful and difficult conditions, to account?
Thank you.
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