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M5 KEELY GRAHAM Thank you for coming to this evening’s
Medi co-Legal Society Scientific Meting on “Pushing the
Limts of Parenthood: Law and Practice Around Ganet e Donati on
and Surrogacy”.

The first speaker is Julie Hanblin. Julie is a consultant in
the Health Goup at HW Ebsworth. She has nore than 25
years” experience advising the public and private health
sectors on health law, nedical negligence, clinical risk
bi oet hi cs and public health. She currently serves on the NSW
Clinical Ethics Advisory Panel and the Australian Research
Integrity Conmttee, and has held a nunber of other
government appointnments in the health sector, including the
Australian National Council on H V/AIDS and Rel at ed D seases
and the board of the forner Central Sydney Area Health
Service. Julie has a particular interest and expertise in
public health and H V/AIDS in devel oping countries, having
undertaken consultancy work wth the United Nations
Devel opment Program and other UN and NGOs in nore than 20
countries in the Asia Pacific Region, Africa and Eastern
Europe. Julie also chairs the Board of Autism Spectrum
Australia and is Deputy Chair of Plan International
Australia. She is clearly well qualified to deliver this
evening’s talk. Welcome Julie.

M5 JULI E HAMBLI N. Thank you Keely and good eveni ng everyone.

| had prepared this talk on the expectation that M chael
Chapman woul d have spoken first and woul d have given you a
| ong description of clinical practice around ganmete donati on
and surrogacy. However we are going to mx it up just by
doing it in adifferent order and that will still work quite
wel | .

What | amgoing to focus on tonight is a set of |egal issues
that | find endlessly fascinating. | have worked in the
area of assisted reproduction now for 25 years or nore. |
have seen all the changes that have happened in that area
during that tine, and have nonitored the way the |aw has
tried to keep up with those changes. It is a wonderful case
study of legal regulation struggling to deal with what is
happeni ng out there in the clinical world. It is not just in
the clinics, but also with people nmaking their own deci sions
about what they want to do in relation to their own
r epr oducti on.

There i s an enornous anmount of regulation. | do not have the
time to go through it all, and it would be very boring if |
did. What | wll do is set out the franmework of the way in
whi ch the | aw i n New Sout h Wal es has chosentotry to regul ate

This transcript is the joint property of Pacific Solutions Pty Ltd trading as Pacific Transcription,
and the authorised party responsible for payment and may not be copied or used by any other party
wi t hout aut horisati on.

Doc ID 19973648/v1



Medi coLegal _Jul i eHanbl i n_Mar ch2017 Page 3 of 9

the i ssues around ganete donation - that is the donation of
both eggs and sperm - and surrogacy. New South Wales is a
highly regulated State when it conmes to assisted
reproduction. New South Wal es and Victoria are the two States
t hat have specific | egislation around assi sted reproducti on.
The Victorian legislation is even nore detailed and
restrictive than that of New South Wales, but in New South
Wal es, we also have a |lot of very detailed regul ation that
Is set out in the Assisted Reproductive Technol ogy Act (ART
Act). We now al so have a Surrogacy Act as well as a whole
series of other pieces of legislation that are rel evant.

The focus of the regul atory franework when it conmes to ganete
donation and surrogacy is to |ook at issues around getting
consent; around how we recogni se the | egal parents of a child
in these circunstances; nanaging the relationship between
donors and recipients; and the nost difficult issue of all
- regul ating paynment. The other central pillar of the way in
which the law in New South Wil es has chosen to regul ate
ganet e donation and surrogacy is that we now have enshrined
in the law the principle of donor conceived children having
a legal right to know the identity of their biological
parents. That has been a really significant change since the
ART Act cane into effect in 2008. Despite all these
regul ati ons new practices are continuing to challenge the
extent to which the | aw can regul ate donation and surrogacy
effectively. At the end of ny presentation | am going to
tal k about sone of the areas that in ny view are the rea
pressure points where the lawis really being chall enged.

Looking briefly at the issues around consent, the ART Act
uses the notion of ganete provider, that is the provider of
the eggs and the provider of the sperm in relation to
enbryos. It enshrines very strongly the principle that
ganet es and enbryos can only be used with the consent of the
ganet e providers.

The other significant change that cane into effect in 2008
was that ganete providers are now allowed to make a witten
statenment expressing their wishes in relation to the use of
their ganete. In the context of ganete donation, it was
formerly unlawful under the Anti-Discrimnation Act to say
“I only want ny ganetes to be used for people of a certain
race” or “I do not want my ganetes to be used by single wonen
or by sanme sex coupl es”

The legislation now recognises that ganete providers can
make a statenment expressing their w shes and those w shes
have to be followed. The consent can also be wthdrawn at
any tinme up until when the ganete is used or an enbryo is

This transcript is the joint property of Pacific Solutions Pty Ltd trading as Pacific Transcription,
and the authorised party responsible for payment and may not be copied or used by any other party
wi t hout aut horisati on.

Doc ID 19973648/v1



Medi coLegal _Jul i eHanbl i n_Mar ch2017 Page 4 of 9

formed from that ganete. The legislation also requires
counselling as a mandatory condition for a valid consent.

Interestingly, in Victoria the | egislation does not prohibit
the revocation of consent once an enbryo is forned. Hence
t here have been all sorts of difficulties there about enbryos
being fornmed and differences of opinion between the ganete
providers as to how that enbryo will subsequently be used.

There are limts on the way in which you can use ganetes and
enbryos for donation. The nost inportant one and the one
t hat has caused and continues to cause enornous difficulties
in practice is the limt on donor ganetes being used if the
treatment is likely to result in offspring being born to
nore than five wonen. Previously under the NH&VRC gui del i nes
which apply in other States of Australia, the rule was ten
wonmen. In Victoria, the limt is ten. New South \Wal es has
chosen five as the limt and that limt has been interpreted
as applying worldwide. If you have a situation, which we
have now, where ganetes are being brought in from a nunber
of overseas suppliers or are being obtained from overseas
donors, the sheer logistical task of nonitoring the nunber
of women who have given birth to children using ganetes from
a particul ar donor is becom ng nore and nore difficult. That
is anissuethat inny viewis going to be one of the pressure
points in the future.

There are tine limts on the use of ganetes. There is a
requirenent that if they are not used within five years, the
clinics have to take reasonable steps to try and | ocate the
donor and to establish whether the donor is still alive.
That fits in with the provisions around post nortem use.
That has al so been quite contentious because the | egislation
does permt the use of ganetes once the donor has died, but
only if specific consent has been obtained in advance. There
have been cases where a worman or a coupl e have had one child
using a particular donor and that donor dies. They perhaps
have not obtai ned consent in advance to continue to use that
sperm even though they want to have further children who
woul d be full genetic siblings of the child that they have
already. The legislation has tried to find a bal ance between
permtting post nortem use in sone circunstances but also
putting sone constraints on it.

The other very significant devel opnent that happened wth
the legislation in 2008 was the establishnent of the central
ART register which is admnistered by the Departnent of
Health. It is the repository of information about every child
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who is born as a result of the donation of ganetes or a
donated enbryo. It also nowincludes information in relation
to surrogacy arrangenents. There is an obligation on the ART
providers, the clinics, once they know that a child has been
born from the use of donated ganetes, to provide the
information to the central register. The legislation also
has a very el aborate set of provisions setting out who - and
when and in what circunstances - can apply to have access to
the information contained on the register.

The mai n i npet us behind the regi ster was to ensure t hat donor
concei ved children are able to find out the identity of their
bi ol ogi cal parents when they turn 18 years of age. However
there are also provisions that permt recipients to obtain
non-identifying information about the donors and conversely
donors can also find out whether children have been born
from their donation. Another interesting provision is that
donor conceived children are able to find out non-identifying
i nformati on about whether there are any genetic half-
siblings in existence. That is also information that is being
held in the register.

It is still early days and we do not know how the register
is going to work. As the register was only set up in 2008,
there are not yet any children who have turned 18 since the
establishnment of the register. That in itself denonstrates
the sort of tine frames that that are being dealt with in
terms of trying to |ook ahead and work out what the
i nplication of these sorts of |laws m ght be. Interestingly,
from the point of view of the clinics, the requirenent in
the legislation is that all records have to be held by IVF
clinics for 50 years which is an exception to the nornal
record retention practices in other nedical contexts.

The two nost problematic and contentious issues, | believe,
are those about paynent and about parentage.

Firstly the prohibition on paynent for donated ganetes is
wel | established. It exists in the Human Tissue Act in
relation to tissue generally. There is also Comonweal th
| egislation that nmakes it an offence to give or receive
paynment for eggs, sperm and enbryos. Both pieces of
| egi sl ation have an exception for reasonable expenses.
However there is no interpretation or definition given of
what constitutes reasonabl e expenses. Further the practice
varies vastly between different countries, different states
and different clinics as to what constitutes reasonable
expenses. Although the principle of not being allowed to be
paid and that all donations should be altruistic, is very
clearly established in the legislation, in practice it does
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cause difficulties as people are pushing the boundari es nore
and nore of what anpunts to reasonabl e expenses.

The other inportant point to note here, particularly when
you consider all the recent controversy about Australians
travel ling overseas to use overseas donors, or entering into
surrogacy arrangenents overseas, is aprovisioninthe Crines
Act about conduct over seas in sone circunstances
constituting a crimnal offence in New South Wales if it
woul d be an offence in New South Wales. Liability depends
on establishing a geographical connection with New South
Wal es. The wording in the section is that the conduct has to
have an effect in New South WAl es.

| have certainly argued that if you go overseas and pay an
overseas surrogate in circunstances that would be unl awf ul
in New South Wales, or you pay a donor overseas in
ci rcunst ances that woul d be unlawful in New South Wl es, and
you bring the child back to New South Wales, then that is
conduct that has an effect here and therefore coul d be caught
by s10C of the Crines Act. There is a | ot of di scussion about
this but as far as | amaware it has not yet been tested in
the Courts. However with the degree of activity happening
overseas in this area, it is probably only a matter of tinmne.

Secondly there is the vexed issue of who are the |[egal
parents. As | understand it, this is the question that cones
up nost often within the clinics. Donors are concerned that
donor concei ved children m ght be able to cl ai magai nst their
estate or they mght be liable for child maintenance and
what ever el se m ght happen. Their concern is to have clarity
that if they do donate there will not be | egal consequences
of parentage as a result.

To try and address that concern, s 14 of the Status of
Chil dren Act was passed sonme years ago. It sets out a series
of presunptions that are stated in the legislation to be
i rrebuttable about who will or will not be the | egal parents
in circunstances where a child is conceived using an
artificial conception procedure. The intention of the
presunptions is clear. It is that the wonman who becones
pregnant and who bears the child is presunmed to be the | egal
not her of the child and her partner, nmale or female, if he
or she consented to the procedure, is presuned also to be a
parent of the child. In a conventional donation situation
that is the outconme that is intended. There is also a
presunpti on agai nst paternity for the egg and sperm donors.

Those presunptions are there and they are clear. They are
there to achieve the outcone that recipients of donations
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generally want. However they achieved the opposite outcone
fromwhat is intended in a surrogacy relationship until we
had the Surrogacy Act. That was a serious concern, because
you had these irrebuttable presunptions agai nst parenthood
that were the opposite of what people were wanting in a
surrogacy arrangenent.

If we only had the Status of Children Act, the situation
woul d be reasonably clear. However, there is an added | ayer
of conplexity here because the Famly Court has said that
its presunptions, which are a series of different
presunptions in the Famly Law Act, are the ones that apply
in the Famly Court. The Famly Court has said it, and it
al one, in cases that are brought to it, is able to determ ne
who the parent is for the purpose of orders rel evant under
the Fam |y Law Act such as child access, maintenance, child
support, etc.

A decision in 2013 in Goth v Banks sent ripples of concern
through the |IVF comunity because the judge in that
particul ar case held that the statutory presunptions in State
| egi slation were not binding on the Famly Court because
that was State |aw and the Fam |y Law Act was Commonweal t h
| aw. Accordingly on constitutional grounds she refused to
recogni se the State presunptions. She then noted that there
was a bi ol ogi cal connection between the donor and the child,
and that the Fam |y Court can determne who it thinks is the
parent of the child. In this particular case because the
reci pient was a single woman, the judge then went on to say:
“And 1t is In the interests of the children to have two
parents, and the Famly Law Act anticipates that children
will have two parents, therefore, | make a declaration that
the sperm donor in this case is going to be the legal parent.”

It is an unusual case on its facts. It was a known donor who
had previously been in a relationship in the nother, but
they had separated whilst remaining friends. He had agreed
to be the spermdonor for his fornmer girlfriend and they had
undergone treatnment with himlisted as a donor. Although an
unusual donor situation, it was a donor situation
nonet hel ess. Wat it nmeans is that it has throwmn up a huge
nmeasure of uncertainty in this area and ny view is that it
is only a matter of tine before there is another test case.

I wll now tal k about surrogacy and then will finish with
some comments about where | believe we are heading in this
ar ea.

Comrercial surrogacy is prohibited in New South Wal es. Non-
commerci al surrogacy arrangenents are not unlawful but are
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not |l egally enforceabl e except inrelationto expenses. There
is now a provision in the Surrogacy Act for parties to apply
to a Suprenme Court for a parentage order. Inportantly,
surrogacy arrangenents are now i ncluded in the requirenents
for information to go to the central register. The sane
princi pl es about children born to the surrogacy arrangenents
being able to find out the identity of the other parties to
that arrangenent are al so there.

What does the future hold? | amgoing to do alittle bit of
crystal ball gazing. That said my first point does not need
a crystal ball to arrive at, because it is al ready happening.
It is clearly the case that the market for ganete donation
and surrogacy is going to becone increasingly global. There
are now egg donors who cone from Nepal, Cyprus, Ukraine, and
Sout h Africa being used by Austral i an wonmen. There are cases
where Australian wonen fly to those countries in order to
have their treatnment. There are cases where the donors cone
here. There are cases where the eggs are retrieved in one
country, then taken to a third country, to which the wonen
fly for their treatnent after which they return to Australi a.

There is globalisation on a large scale. You have all read
about the nunber of different countries where people are
going now for surrogacy arrangenents. Clearly, we are
| ooki ng at a gl obal market, not a State market. \Wat foll ows
fromthat is that State and National laws in Australia are
going to be less and less able to regulate donation and
surrogacy effectively.

It further follows, | believe, that not all donor conceived
children will have the opportunity to make contact with their
bi ol ogi cal parents and that is not because the clinics here
are not followi ng the |aw In nmy experience, the clinics
are being very neticul ous about nmaking sure they gather al
the information about the donors, wherever they are in the
worl d, and they send it to the central register. However the
reality is that if you are a donor conceived child, and in
18 years you have the nane and address of someone in Kiev or
Ni cosia, the practical reality of being able to track that
person down and locate them is fairly obvious. | believe
therefore, froman ethical point of view, the principle that
underpins that regulatory framework of allowi ng donor
concei ved children to have access to the identity of their
donors is really under threat.

| have al ready nentioned the uncertainty about issues around
| egal parentage and the chall enges that is posing. | believe
the approach of the Famly Court of insisting that there are
only two biological parents is sonething that is quite
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problematic in the donation context. You very often have
same sex couples where you have multiple adults intended to
be parents of a child. W had to advise recently about a
pol yanorous rel ati onship where there were a nunber of people
of differing sexes and sexual identities who were all co-
habiting and all regarded thenselves as partners of each
ot her. Two of them wanted to undergo | VF. Wo are the
partners? How do you get all that to work in that context?
Those variations, | believe, are just going to continue.

There will inevitably be a test case on the paynent of
reasonabl e expenses. Some of the Anmerican egg banks are
chargi ng $20,000 for egg donation and they justify that on
the basis that it is reasonabl e expenses associated with the
cost of retrieving the eggs, doing all the testing, the
storage and transportation. Twenty thousand dollars seens
an awmful lot of noney to ne. | do believe that either the
law is going to have to be changed or there wll be a test
case that will force sone practices in that area to change.

Finally, and perhaps controversially, | do believe, whether
you like it or not, that the pressure to permt sone form of
comrerci al surrogacy in Australia wll nount. It is a conpl ex
argument and may be one that you can talk about anobngst
yoursel ves. | believe when you see what is happening in
Canbodia at the nonent and the difficulties that are being
caused, you will appreciate that the people who are going to
be suffering are the children unl ess we have sone better way
of regulating surrogacy in this area.

Thank you
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